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Introduction 

 

While many African States have been key contributors to the establishment of the International 

Criminal Court (ICC), recent developments in Africa demonstrate a growing resistance to the ICC and, 

more generally, international criminal justice. At the recent AU Summit held in Sirte, Libya, the AU 

Assembly issued a Joint Declaration stating that AU Member States will ignore the ICC arrest warrant 

for Sudan's President Omar-al-Bashir, and will not take any measures to transfer him to The Hague. 

AU Chairman Ghadaffi fulminated that the ICC represents 'new world terrorism' and attempted to 

have all African State Parties to the Rome Statute withdraw from the ICC. This attempt failed, but his 

stance against the ICC was shared by many African countries and leaders. Only Benin and Botswana, 

kept their backs straight and openly dissented. Resistance against, and debates on, the South-North 

dimension of the emerging regime of international criminal justice is not limited to the ICC. Quite 

controversial too is the exercise of universal jurisdiction by foreign national courts. 

 

On 26th April, 2010, Africa Legal Aid (AFLA) convened a South-North Dialogue, in the Hague, 

International Legal Capital, on the theme: The Al Bashir Arrest Warrant: the World vs. Africa or the 

African Union vs. the People of Africa. The objective of the Dialogue was to explore the South/North 

dimensions of the emerging regime of international criminal justice, and discuss the views of both 

proponents and opponents of the actions of the ICC. As well, the meeting aimed at addressing the 

views of a third school of thought, who while supporting international criminal justice, expresses 

concerns that its application may not be universal. The Al-Bashir Dialogue stimulated discussion on 

unsettling issues on the interface between peace and justice as well as the legitimacy of international 

criminal justice. With the ultimate goal of contributing to an international justice regime that is truly 

universal, legitimate and effective, the South-North Dialogue on the Al-Bashir Arrest Warrant will 

also contribute to the formulation and adoption of the AFLA initiated Policy Agenda for International 

Justice. 

 

One of the highlights was a two hour dialogue with the ICC Prosecutor, Luis Moreno-Ocampo. The 

meeting also featured cutting-edge presentations and panel discussions exploring the challenges and 

opportunities of the international criminal justice regime ŀƴŘ !ŦǊƛŎŀΩǎ ǊŜƭŀǘƛƻƴ ǘƻ ƛǘ. The varied 

expertise and experiences of the participants enriched the quality of the deliberations.  

 

The event attracted over one hundred participants from a diverse background: high-level 

government officials, scholars, human rights and justice advocates, civil society representatives, 

members of the legal fraternity and of the international justice community, as well as students.  
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Opening 

Justice Dunstan Mlambo: Supreme Court of Appeal of South Africa, Chair of the South Africa Legal Aid Board, 

Chair of Governing Council of AFLA 

Christa Meindersma: Deputy Director the Hague Centre for Strategic Studies (HCSS), external relations and 

director Conflict Management.  

Maria Silvia Gatta: European Commission Representative to The Hague  

Evelyn A. Ankumah: Executive Director, Africa Legal Aid (AFLA) 

 

 

The Dialogue began with an opening speech by Justice Dunstan Mlambo who shed light on !C[!Ωǎ 

role in advancing debate on and understanding of African issues. He then brought into discussion the 

The African Union High Level Panel on Darfur, underscoring its two imperatives: accountability for 

the crimes, and peace and reconciliation. He regarded the African Union initiative as an African 

solution to an African problem, while the ICC alternative is an international justice solution to an 

African issue. He equally made a broad comparison between the objectives of these two initiatives, 

stating that the African Union initiative focused on peace, reconciliation and accountability, while the 

ICC initiative was more geared towards accountability. The main issue at hand therefore, according 

to Justice Mlambo, was whether these two initiatives complemented each other in terms of 

producing a long-lasting solution; if so, then we certainly could expect a promising outcome from 

these concurrent attempts at resolving the Darfur issue. If the initiatives however contradicted each 

other, the question would then remain which one of the two has the ability of tapping into the core 

of the issue to produce a lasting solution, given the nature of its objective? He then rephrased this 

ǉǳŜǎǘƛƻƴ ƛƴǘƻ ǘǿƻ Ƴŀƛƴ ƛǎǎǳŜǎ ŦƻǊ ŘƛǎŎǳǎǎƛƻƴΥ ǿƘŀǘ ǊƻƭŜ ŘƻŜǎ ǘƘŜ !ŦǊƛŎŀƴ ¦ƴƛƻƴΣ ŀǎ !ŦǊƛŎŀΩǎ ǊŜƎƛƻƴŀƭ 

institution, have in providing a lasting solution to an African problem in light of its objectives? And 

what role does the ICC have in providing a lasting solution to an African problem, taking into account 

its objectives vis à vis the Rome Statute? 
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Christa Meindersma started by mentioning that ǘƘŜ ŎƻƴŦŜǊŜƴŎŜΩǎ ǘƘŜƳŜ was one which she 

personally had at heart because of her active role in the various peace processes in Sudan, 

particularly in the Darfur Peace Agreement (DPA). Ms. Meindersma made her standpoint very clear 

from the start, ǎǘŀǘƛƴƎ ǘƘŀǘ ǘƘŜ L//Ωǎ ŀǊǊŜst warrant against President Al-Bashir was a progressive step 

towards the peace process in Sudan. However, her view had been criticized by many who said it 

instead stifled the peace negotiations. She then provided a brief overview of the failed attempts at 

peace negotiations in Sudan, both internally and internationally.  

 

In her view internal attempts had failed due to the fact that the various parties to the agreement did 

not honor the terms, and because some factions, such as the Sudanese Liberation Movement, were 

reluctant to join. In his defense, what Abdul Wahid, the leader of the afore-mentioned movement, 

had to say was ǘƘŀǘ ǘƘŜ {ǳŘŀƴŜǎŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǇŜŀŎŜ ǿŀǎ ǾŜry different from how 

it should have been; instead of giving positions to anti-government leaders and correcting the 

consequences of actions they were responsible for, Mr. Wahid said the government should establish 

security on the ground, tackle the deep-rooted issues to the problem and put a halt to genocide and 

raping. He has been widely criticized and accused of hindering the overall peace process as a result of 

his reluctance to join. 

 

Ms. Meindersma further mentioned that the international community had failed Darfur in many 

ways. Following the issuance of the L//Ωǎ ŀǊǊŜǎǘ ǿarrant, this could not be enforced due to the lack of 

an international police force and even though all state parties to the Rome Statute are under the 

obligation to enforce this warrant, President Al Bashir still managed to get away after visiting 

countries such as Egypt and Zimbabwe. Moreover, the African Union refused to cooperate as long as 

genocide charges were pending since this hindered the peace process. She equally mentioned the 

fact that only 60% of the promised troops to be deployed in Darfur in 2007 were actually sent, with 

the majority originating from Africa and Asia.  

 

After putting into perspective the past failed attempts, she emphasized the relevance of the arrest 

warrant and the role it has in ǎǘƛƳǳƭŀǘƛƴƎ ǘƘŜ ǇŜŀŎŜ ǇǊƻŎŜǎǎΦ ¢ƘŜ ŀǊǊŜǎǘ ǿŀǊǊŀƴǘ Ƙŀǎ ǎǇŀǊƪŜŘ ŀ άŦƭǳǊǊȅ 

ƻŦ ŀŎǘƛǾƛǘȅέΣ ŀǎ ǎƘŜ Ǉǳǘ ƛǘΣ ŀŦǘŜǊ ǎŜǾŜǊŀƭ ȅŜŀǊǎ ƻŦ ƭƛǘǘƭŜ ŎƻƳƳƛǘǘŜŘ ŀŎǘƛǾƛǘȅ ǘƻǿŀǊŘǎ ǘƘŜ ǇŜŀŎŜ ǇǊƻŎŜǎǎΦ 

She ended by urging the international community to support peace initiatives, particularly calling for 
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the Netherlands to set the example in strengthening the international legal order by showing that 

justice and peace are not irreconcilable notions, but are mutually reinforcing.  

 

 

 

Maria Silvia Gatta delivered a presentation on the universality of International Justice, highlighting 

the perspectives of the European Union on the matter. She specifically touched upon the European 

¦ƴƛƻƴΩǎ ό9¦ύ ŀǇǇǊƻŀŎƘ ǘƻǿŀǊŘǎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƧǳǎǘƛŎŜ ǿƛǘh regard to Africa, dividing her presentation 

into three parts: the historical relationship between the EU and Africa, the implementation of the 

principle of international cooperation within the Union, and the commitment of the EU towards a 

rule-based approach of the international legal order. 

Regarding the first point on the relationship between the EU and Africa, Ms. Gatta reiterated the 

long ties shared by these regions as evidenced by the Strategic Partnership Agreement, in which the 

long-term objectives of their cooperation are set out; some of these include economic and trade 

interests, global peace and security challenges and the pursuit of international justice.  

The second point concerning the implementation of the principle of international cooperation within 

the Union focuses on the Stockholm Program. The EU has made much progress in terms of judicial 

cooperation which, according to her, has inevitably had a positive spillover effect for the 

international community. She believes however that the latter still has much work to do in terms of 

international judicial cooperation. 

As regards the last point on the 9¦Ωǎ commitment towards a rule-based approach of the international 

ƭŜƎŀƭ ƻǊŘŜǊΣ ǎƘŜ ŜƳǇƘŀǎƛȊŜŘ ǘƘŜ 9¦Ωǎ ǎǇŜŎƛŦƛŎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǎǘǊŜƴƎǘƘŜƴƛƴƎ ǘhe work of the 

International Criminal Court (ICC). She also made reference to the 2003 Action Plan which has the 

objective of promoting the ICC through active coordination of EU activities and institutions. It 

consists of three sections: the coordination of EU activities within the institution, such as the support 

of academic events and NGO activities similar to this one; the universality and integrity of the Rome 

Statute which includes promoting widespread ratification of the Statute, pursuing the inclusion of an 

ICC clause in negotiation mandates with third countries, bringing statements in favour of the ICC 

towards Sudan specifically, and strengthening African domestic judicial capacity to ensure that the 

principle of complementarity is upheld; and finally, the independence and effective functioning of 

the ICC, which consists of a mutual assistance and cooperation agreement between both institutions 
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whereby attendance of meetings, exchange of information and cooperation with prosecutor is 

crucial. 

Ms. Gatta concluded by ǳƴŘŜǊǎŎƻǊƛƴƎ ǘƘŜ 9¦Ωǎ ǎǳǇǇƻǊǘ ŦƻǊ ƛƴǘŜƎǊƛǘȅ ŀƴŘ ǳƴƛǾŜǊǎŀƭƛǘȅ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ 

criminal justice, whilst calling for concerted effort on the part of the international community in 

order for a global strengthening of international criminal justice to be achieved. 

 

 

 

In introducing the theme of the Dialogue, Evelyn A. Ankumah made it clear that one of the main 

challenges of international justice is universal acceptance and recognition. In this context, Africa 

being either a participant or a target of international justice becomes a challenging question. Bringing 

into discussion !C[!Ωǎ Cairo-Arusha Principles, she suggested that international jurisdiction should 

not be restricted to conflict circumstances, but  should be extended to massive crimes committed in 

times of peace and large scale economic crimes. 

The Executive Director of AFLA informed the audience that Africa Legal Aid (AFLA) has been a critical 

supporter of the International Criminal Court (ICC) since its very establishment. In order to 

mainstream African perspectives on the international justice regime, AFLA has initiated the Policy 

Agenda for International Justice, which shall be backed by contributions of a broad range of experts 

in the field. The Al-Bashir Dialogue is the first in a series of events that will contribute to this Agenda.  

She concluded by stating that although participants will not necessarily agree on all issues, the critical 

discussions will be a step in the right direction towards the long and winding path of universal 

recognition and acceptance of international justice. 
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Theme I - Africa and International Justice: Realities & Challenges 

Chair: H.E. Paul Wilke, Ambassador of the ICC Task Force of The Netherlands 

Presenter:  Prof. Shadrack Gutto, Chair, Centre for African Renaissance Studies & Director of Postgraduate 

Program, University of South Africa (UNISA), Member of Governing Council of AFLA 

Discussants: H.E. Mirjam Blaak, Deputy Head of Mission, Embassy of Uganda, the Benelux 

Dr. Robert Heinsch, The Grotius Centre for International Legal Studies, Campus The Hague, Leiden University 

 

 

H.E Paul Wilke introduced the topic by expressing that Al-.ŀǎƘƛǊΩǎ indictment had polarized the 

world, with many countries emphasizing the justice part, whereas the African Union appears to lean 

more on the opposite side. The challenge is how to find a path to deal with the issue and reach 

agreement as far as some see Bashir as part of the problem, whereas some of the African leaders see 

him as part of the solution. Thus, the main questions to be addressed are how to reconcile these 

opposing views, as well as how to stimulate better dialogue between the African Union and the 

United Nations Security Council. 
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Prof. Shadrack Gutto opened his presentation affirming that he is pleased to participate in the event, 

just ahead of !C[!Ωǎ upcoming 15th anniversary, and that he feels proud of how the organization has 

developed and has come to represent key issues surrounding human rights and justice in Africa. 

RefŜǊǊƛƴƎ ǘƻ ǘƘŜ ŎƻƴŦŜǊŜƴŎŜΩǎ ǘƛǘƭŜΣ tǊƻŦΦ Dǳǘǘƻ ƳŜƴǘƛƻƴŜŘ ǘƘŀǘ ƛƴ Ƙƛǎ ƻǇƛƴƛƻƴ ƴeither of the opposing 

perspectives accurately reflects the debate on the arrest warrant, as the issue is far more complex.  

The matter of Africa supporting the international criminal justice regime is real, but the lingering 

question is whether this regime truly reflects a universal approach. To his mind, unfortunately, so far 

this system has demonstrated that its foundations are not universal, which becomes critical for its 

legitimacy. The issue of .ŀǎƘƛǊΩǎ ŀǊǊŜǎǘ ǿŀǊǊŀƴǘ Ƙŀǎ ōŜŜƴ ǇƻǊǘǊŀȅŜŘ ŀǎ ƻƴŜ ƻŦ !ŦǊƛŎŀΩǎ ǊŜƭǳŎǘŀƴŎŜ ǘƻ 

cooperate in the international justice regime; still, Prof. Gutto found such a depiction exaggerated. He 

went on to emphasize that the matter lies in the deeper historical relations between Africa and the 

Western system, and between blacks and whites in general ς issues that need to be acknowledged, 

because they are crucial. From this perspective, he expressed the belief that we cannot turn a blind 

eye to the impunity of the past. On this note, we could ask ourselves how states that are practically 

against the ICC can have a stand on the issue. Regarding the position of the African Union, he 

underlined that the AU opted for the case to be deferred, not to give it up altogether. But indeed, last 

year the AU was chaired by M. Gaddafi, who called the ICCΩǎ ǿƻǊƪ άǘŜǊǊƻǊƛǎƳ ŀƎŀƛƴǎǘ !ŦǊƛŎŀέΣ ōǳǘ we 

should keep in mind that this view is not the general position of the African Union.  

 Prof. Gutto mentioned that the present case has to be looked at in the context of other cases. While 

the ICC was expected to focus on very serious cases of war crimes, crimes against humanity and 

genocide, the way the court has approached the investigations does not show that. There are very 

serious cases throughout the world, on which the ICC has taken no action whatsoever. Instead, the ICC 

has concentrated on cases of a much smaller magnitude in Africa, so the question is why this special 

appetite in The Hague for Africa. This is a ǉǳŜǎǘƛƻƴ ǘƘŀǘ ǎǇŀǊƪǎ Řƻǳōǘǎ ŀōƻǳǘ ǘƘŜ L//Ωǎ ŦŀƛǊƴŜǎǎ ŀƴŘ 

equality. Contrary to the views earlier on expressed, he regarded the arrest warrant as a threat to the 

peace agreement. The terms of the agreement are complex, the situation is fragile and the wisest 

decision would have been to wait until the Comprehensive Peace Agreement reached its end. 

Nonetheless, he stressed that the AU has tried to do something about the situation in Darfur and 

these African efforts need be appreciated.  

He concluded by stating that crimes are not tolerated in Africa, which has been their victim for over 

500 years. Africa knows the need for accountability and it is yearning for justice, simply because it has 
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been the victim of injustice for so long. Africa is not against justice, but it calls for genuine universality 

and accountability for serious crimes that have been overlooked by the ICC. Having the ICC is an 

essential development, but it has to be built on strong foundations. 

 

 

H.E  Mirjam Blaak reiterated !ŦǊƛŎŀΩǎ commitment to the international justice system, commenting 

that the oppositiƻƴ ƛƴ ǘƘŜ ŎƻƴŦŜǊŜƴŎŜΩǎ ǘƛǘƭŜ ƛǎ very untrue, created by the press and especially by 

GaddafiΩǎ statements. However, his views were clearly not supported by most African Union leaders, 

thus ǘƘŜ ά!ŦǊƛŎŀƴ ¦ƴƛƻƴ ǾŜǊǎǳǎ ǘƘŜ ǇŜƻǇƭŜ ƻŦ !ŦǊƛŎŀέ is not a real picture of what Africa stands for, as 

the African people are definitely not against the ICC, but with the ICC.  

 H.E Blaak clarified that in the Ugandan case, the arrest warrants actually have had a positive effect, 

as they pushed the [ƻǊŘΩǎ wŜǎƛǎǘŀƴŎŜ !ǊƳȅ όLRA) to take peace negotiations seriously. Still, regional 

cooperation for arresting the indictees has unfortunately failed.  She wrapped up her address by 

affirming that Africa needs to take responsibility for its own actions and that the role of the ICC is to 

serve as a catalyst and handle very complicated cases, whereas national courts should take more 

responsibility. Also, she underscored that international criminal law evolves and it should stay in 

touch with the developments on the ground. 
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Dr. Robert Heinsch ōŜƎŀƴ Ƙƛǎ ǎǇŜŜŎƘ ōȅ ƳŜƴǘƛƻƴƛƴƎ ǘƘŀǘ ǘƘŜ ά²Ŝκthe ²Ŝǎǘκ L// ǾǎΦ !ŦǊƛŎŀέ holds 

true only superficially. However, there are multiple problems that need to be addressed: the fact that 

the ICC is unfortunately not universal in terms of membership, its constraints as to investigation, and 

the setbacks when it comes to regional cooperation. He expressed his surprise that the first proprio 

motu case of the ICC was also focused on Africa, which was a missed opportunity to show that the 

court is also keeping an eye on other, equally grave cases throughout the world. Dr. Heinsch went on 

by exploring the peace versus justice debate, questioning the way the international justice system 

relates to peace processes in different areas.  He pointed that the Security Council should also 

intervene when an ICC procedure is deemed unwelcome at a certain point and the international 

community should also search other, alternative methods to end impunity. Dr. Heinsch expressed 

the hope that soon serious situations in other countries will become the focus of the ICC.  To his 

mind, the ICC has to build up an international system of justice that needs to live up to enormous 

expectations. The ICC will reach its goal when it is seen universal and truly impartial.  

 

 

During the discussions, the Palestinian-Israeli conflict came into question several times, with 

arguments both for and against the intervention of the ICC in dealing with the case. The audience 

also raised the question of fairness in the way the ICC deals with crimes. Nonetheless, doubts were 

aired as to the United Nations Security CouncilΩǎ ƭegitimacy in the international justice process, as far 

as not all of its members have acceded to the ICC.  
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Theme II: Africa and International Justice: Participant or Target 

Chair: H.E. Judge Abdul G. Koroma, International Court of Justice (ICJ), The Hague 

Presenter: Charles C. Jalloh, University of Pittsburgh School of Law - The African Union and International 

Criminal Accountability 

Discussants: Prof. Vincent Nmehielle, Head Wits Program in Law, Justice and Development in Africa, University 

of Witwatersrand School of Law, Johannesburg, South Africa 

Prof. Dr. Erika de Wet, University of Amsterdam (UvA)/ University of Pretoria 

 

 

H.E Judge Abdul Koroma congratulated AFLA for initiating the debate on international justice. He 

then briefly introduced the topic under discussion, being of the view that it is neither the world vs. 

Africa, nor the African Union vs. the people of Africa; rather, both Africa and the African Union are 

willing participants in international justice. 

He began by pointing out the fact that in this conference which dealt specifically with the Al-Bashir 

warrant, the ICC could not be accused of being against Africa because firstly, the arrest warrant 

targets Al-Bashir with specific regard to the Darfur situation and not Africa in general and secondly, 

the ICC is oriented towards individuals as opposed to state criminal responsibility. He mentioned two 

other African countries being targeted by the ICC - the Democratic Republic of Congo and Kenya, 

where human rights violations have clearly taken place. Hence, the ICC is simply fulfilling its duties 

under the Rome Statute by focusing on genocide, war crimes and crimes against humanity, and by 

being a court of last resort which acts only when a state is either unable or unwilling to investigate a 

case.    

Judge Koroma equally stressed the importance of prosecuting these cases for the sake of the war 

victims, stating that as much of a discomfort as it might be to some that Africa is being targeted by 

the ICC, this certainly is not the case for the thousands of victims for whom justice is being done. He 

reiterated  ǘƘŜ !ŦǊƛŎŀƴ ¦ƴƛƻƴΩǎ Ŧǳƭƭ ŎƻƳƳƛǘƳŜƴǘ ǘƻ fighting impunity while stressing that Africa clearly 

is and always has been a willing participant in international justice as evidenced by its contribution to 

the construction and ratification of the Rome Statute.             
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Charles C. Jalloh complimented AFLA for setting the question ƛƴ ǘƘŜ ŎƻƴŦŜǊŜƴŎŜΩǎ ǘƛǘƭŜ so as to 

generate controversy and stimulate dialogue. He regarded Africa not as a target of international 

justice, but as a willing participant, highlighting the long history of African commitment to justice, the 

evidence being the high number of African members to the ICC, as well as the proactive stance 

adopted by the African continent demonstrated by the self-referral cases. Mr. Jalloh identified two 

key concerns about the ICC: legal and political. 

Because of the oft-mentioned double standards, the ICC is regarded by some as a form of Western 

imperialism, which to Mr. Jalloh appeared as an overblown interpretation of things. However, an 

important legal challenge mentioned was the lack of clarity in the Rome Statute, which fuels 

ŀƴƛƳƻǎƛǘȅ ŀƴŘ ƴŜƎŀǘƛǾŜƭȅ ŀŦŦŜŎǘǎ ǘƘŜ ŎƻǳǊǘΩǎ ŎŀǇŀōƛƭƛǘȅ ŀƴŘ ŎǊŜŘƛōƛƭƛǘȅΤ ǊŜƳƻǾƛƴƎ ǘƘƛǎ ƭŜƎŀƭ ƘƛƴŘǊŀƴŎŜ 

would  help build up political support for both the court and for international justice in general. The 

legal system should adjust to meet the challenges that arise, so amendments should be considered if 

necessary. An important political challenge that takes shape is when the ICC is viewed as impinging 

on reconciliation efforts; in this case justice should not be pursued at all costs if it might affect peace 

efforts. Another problem that stands in between the political and legal realm refers to the way we 

can approach the question of universal jurisdiction in a context of so-perceived mounting threats to 

state sovereignty.   

As for the situation in Sudan, he deemed it appeared to be the biggest challenge for the ICC so far. As 

a final note, Mr. Jalloh underscored that national systems have the responsibility to act, that there is 

a pressing need to shift gears and talk more about proactive complementarity and empower national 

systems of justice.  

 

Prof. Vincent Nmehielle concurred with the idea that Africa is more of a participant than a target of 

the international justice system. Africa cannot claim to be a target, since it has obviously seen the 

most heinous crimes to date.  Referring to the ICC, he considered that the court operates within 

political contexts and it is very hard to deal with all the diverse interests within these contexts. 

Questions were raised on how to operationalize the Rome Statute, which stressed the legal 

challenges facing the ICC.  
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Prof. Nmehielle warned ǘƘŀǘ ŘƻǳōƭŜ ǎǘŀƴŘŀǊŘǎ ŀǊŜ ƪƛƭƭƛƴƎ ǘƘŜ L//Ωs international credibility and that 

the truth is that the United Nations Security Council makes the ICC look bad. Also, he reminded the 

audience that the ICC cannot work without cooperation and participation. He concluded that Africa 

must take credible ownership of the judicial process on the problems it faces, whereas the ICC should 

be careful to act as it is meant to: as a forum of last resort. 

 

 

 

Prof. Dr. Erika de Wet focused on the legal issues that African countries have to carefully deal with: 

the first regards the proposed amendments to Article 16; in this respect, she expressed concern 

about the way this may be invoked to change the structure of the UN or its competencies as to the 

ICC. The second issue she brought into discussion touched on the empowerment of national justice 

systems and on how complementarity relates to cases of mixed tribunals.  

 

During the discussions, the audience stressed that the debate about the topic must expand beyond 

the political and legal levels to incorporate cultural aspects. H.E. Justice Koroma articulated that the 

truth is that some national governments want to absolve their leaders from being tried and wish to 

escape accounting for their misdeeds. He concluded by mentioning that AFLA has performed a great 

service to advancing deliberation on these unsettling issues. 
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Key Note Address by H.E. Luis Moreno-Ocampo 

Chair: Dr. Edward Kwakwa, World Intellectual Property Organization, Chair of Steering Committee on a Policy 

Agenda for International Justice, Member of Governing Council of AFLA 

Address by H.E. Luis Moreno-Ocampo, Prosecutor International Criminal Court (ICC) 

 

 

Dr Kwakwa briefly introduced H.E. Luis Moreno-Ocampo, Prosecutor of the International Criminal 

Court, and made as well several practical announcements regarding the organization of the 

conference. 

 

          

H.E. Luis Moreno-Ocampo gave an overview of the dire situation facing the people of Sudan and the 

challenges of achieving both peace and justice in the country due to its leadership. He stated that his 

goal during this Dialogue would be to pose the problem at hand, tell us what he would do about the 

situation and how we can help. 

Mass atrocities had been taking place in Darfur to date, in spite of numerous resolutions passed by 

the United Nations Security Council (UNSC) and the African Union (AU). The people of Darfur 
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appeared to be forgotten because the Ψ{ƻǳǘƘΩ ǿŀǎ ǘŀƪƛƴƎ ǇǊŜŎŜŘŜƴŎŜΣ ŀ ƎǊŜŀǘ alibi used by Bashir to 

keep the international community divided, according to H.E. Ocampo. Following little cooperation 

from Sudan in terms of peace negotiations, the ICC took decisive action by issuing an arrest warrant 

for Ahmad Harun in 2007. Refusing to surrender him to the ICC and further appointing him as head of 

the investigating commission for war crimes in Darfur, Al-Bashir conveyed the message that one is 

safe as long as he abides by his instructions; this was when H.E. Ocampo decided to issue an arrest 

warrant against President Al-Bashir. 

H.E. Ocampo equally expressed the belief that the African Union in fact supports international justice 

and that it is working well with the ICC, as evidenced by many states cancelling future diplomatic 

visits from Bashir to warn him against possible arrest. However, sovereignty criteria still apply: each 

state protects its own territory and interests, not intervening in conflict regions unless a state has 

particular interest in intervening. In the case of Darfur, no state had any interest whatsoever, which 

is the reason why the international community has failed it. Hence, the main issue at hand as 

identified by H.E. Ocampo is that Al-Bashir is blatantly ignoring the ICC warrant issued following a 

UNSC resolution. Bashir is under the obligation to meet the demands of the UNSC which supersedes 

any other state interest. Moreover, Bashir is signing blank peace agreements with the opposition and 

attacking villages a few days later. After showing the audience a video footage of sobering witness 

accounts of the Darfur victims, the ICC prosecutor proposed a peace agreement which voiced these 

victims, especially the women. Finally, he said he knew exactly what he would do, which would be to 

go to the UNSC and tell them to take charge of this desperate situation, for many are still dying. He 

further urged the audience tƘŀǘ άǿŜƴǘ ǘƻ ǎŎƘƻƻƭέΣ ǳƴƭƛƪŜ ǘƘƻse poor victims, to come up with a 

solution. 

¢ƘŜ tǊƻǎŜŎǳǘƻǊΩǎ ŀŘŘǊŜǎǎ ǎǇŀǊƪŜŘ ƭƛǾŜƭȅ ŘƛǎŎǳǎǎƛƻƴǎ with and among participants. Many participants 

observed with intrigue the practice where African countries invite Al-Bashir to official meetings, and 

then remind him of the arrest warrant, instead of just arresting him on arrival. In this regard, there 

was interest in learning ǘƘŜ tǊƻǎŜŎǳǘƻǊΩǎ assessment of the effectiveness of African cooperation. The 

ICC Prosecutor affirmed that, while there might be willingness on behalf of African leaders to 

cooperate and arrest Al-Bashir, the fact of the matter is that practically they cannot and will not 

invite somebody to their country and then arrest him. Further illustrating the many difficulties in 

indicting a high level government official, the Prosecutor suggested that a necessary step would be to 

demote that person which would send a clear message to other leaders. 

Another question posed by participants was whether the court takes into account political factors in 

its decision-making. In other words was the prosecutor is in a hurry to arrest Al-Bashir or did he take 

into account the upcoming referendum in Sudan, which might change the dynamics of the country. 

Prosecutor Ocampo responded that it is not really the ICC which is in a hurry to get Al-Bashir 

arrested, but rather the people on the ground, who are in a hurry to see an end to the crimes, and  

get the justice they need. ¢ƘŜ L//Ωǎ ǊƻƭŜ ƛǎ ƴƻǘ to promote a change of regime, but behavior change ς 

sending a clear message that horrendous crimes are not tolerated and cannot go unpunished. The 

Prosecutor stressed that Bashir should be arrested as soon as possible; this would be easily possible 

if there would be willingness at the international level.  

Some participants, mainly African participants, expressed concerns that in spite of the 

unquestionable gravity of crimes committed in Africa, there are other equally serious crimes going on 
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in other places of the world. The question would then be whether the lives of those people 

elsewhere are less important than the ones on which the ICC now focuses. Reacting to this 

perspective, the Prosecutor clarified that those situations fall outside the scope of his mandate, 

unless there is a United Nations Security Council referral. Furthermore, he mentioned that in picking 

cases, he considers the capacity and willingness of the respective justice system to deal with the 

cases. !ǎ ǘƘŜ L//Ωǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ƛǎ ƻƴŜ ƻŦ ŎƻƳǇƭƛƳŜƴǘŀǊƛǘȅΣ ƛŦ ǘƘŜ ǎǘŀǘŜǎ ŎƻƴŎŜǊƴŜŘ ŀǊŜ ǿƛƭƭƛƴƎ ŀƴŘ ŀōƭŜ 

to deal with the case at the national level, then the ICC is not meant to intervene. Hence, it is not a 

case of Africans being of specifically more concern to the ICC, but just about the necessity to respect 

legal limits.  

One of the students in the audience noted ǘƘŀǘ ŀƴ ŀŎǘƛƻƴΩǎ ǊŜƭŜǾŀƴŎŜ ǎƘƻǳƭŘ ōŜ ŀǎǎŜǎǎŜŘ ƛƴ ǘŜǊƳǎ ƻŦ 

its results, not in terms of its mere existence. In this regard, he asked the ICC Prosecutor what the 

real achievements of the ICC on the Al-Bashir arrest warrant are, as long as the situation on the 

ground in Sudan appears unchanged according to many non-governmental organizations.  The 

Prosecutor asserted that in the past, the main concerns were the need for assistance, for negotiators 

and peacekeepers. Then, the idea of people also needing justice emerged ς which constitutes a new 

framework. The final result of efforts to deal with conflict depends on how other actors react, 

because it is a matter of collective action - there is need for a variety of actors playing together. The 

Prosecutor acknowledged the importance of humanitarian assistance and of the non-governmental 

work in conflict zones, but made clear the separation between their role and his role - his mandate is 

to apply the law and he will do that. 

In conclusion, H.E. Luis Moreno-Ocampo said the basic message sent by the ICC is that massive 

atrocities cannot go unpunished. And this message needs to be supported at all levels. The court 

provides a platform for collective action, for working together and for understanding each other. The 

court provides a forum where victims and perpetrators are heard; an opportunity not otherwise 

available. He expressed the certainty that one day Al-Bashir shall face justice, but the question is how 

many people will be killed until that happens. Finally, the Prosecutor acknowledged !C[!Ωǎ ǊƻƭŜ ƛƴ 

advancing discussions on matters of joint concern. While reiterating the importance of listening to 

the people affected by conflict and understanding their need for justice, the Prosecutor expressed 

the hope that everyone can contribute, each in his or her own way, to move things forward. 

 

Theme III: Africa and International Criminal Accountability 

 Chair: Dr. Nomsa Mbere, Vice Chair of the Botswana Sports Council, Member of Governing Council of AFLA 

  Presenter: Dr. Anne Pieter van der Mei, Department of International and European Law, Maastricht University,  

the Netherlands 

Discussants: Desmond Davies, Editor, African Prospects Magazine, London, U.K. 
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Dr. Anne Pieter van der Mei opened by stating that he believed the whole issue under discussion 

άǘƘŜ ǿƻǊƭŘ ǾǎΦ Africa ƻǊ ǘƘŜ !ŦǊƛŎŀƴ ¦ƴƛƻƴ ǾǎΦ ǘƘŜ ǇŜƻǇƭŜ ƻŦ !ŦǊƛŎŀέ is a problem of perception. He 

ŎƭŜŀǊƭȅ ǎŜŜǎ ǘƘŜ L// ǇǊƻǎŜŎǳǘƻǊΩǎ ŀǇǇǊƻŀŎƘ ŀǎ ŀƴ ƻōƧŜŎǘƛǾŜ ƻƴŜΣ ōǳǘ ǘƘŜ L// ƛǎ ƴŜǾŜǊǘƘŜƭŜǎǎ perceived 

by many and represented in the media as being anti-Africa; he actually blames this on the media, for 

it is their duty to provide a well-balanced account to the public. He is of the belief that the ICC is 

being fair and objective. 

 

Dr. van der Mei discussed the Report of the Mbeki Panel, cǊŜŀǘŜŘ ōȅ ǘƘŜ !ŦǊƛŎŀƴ ¦ƴƛƻƴΩǎ teace and 

Security Council for the purposes of investigating the Darfur situation and recommending possible 

solutions. He however questioned the true motives of this panel, which was created not at a time 

when such action was mostly needed, but a few days after the ICC initiated investigations. Therefore 

he sees the creation of this panel as an opposition to a northern court prosecuting a southern head 

of state, with many African leaders feeling their immunity was under threat. Moreover, the wording 

of the CƻǳƴŎƛƭΩǎ ŀǎǎƛƎƴƳŜƴǘ ǘƻ ǘƘŜ ǇŀƴŜƭ ŘƛŘ ƴƻǘ ƳŜƴǘƛƻƴ ŀƴȅǘƘƛƴƎ ŀōƻǳǘ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ, nor 

the ICC, which again questions the CƻǳƴŎƛƭΩǎ true motives. 

 

The Mbeki Panel submitted a report in which it stated that the ICC has a role to play. With regard to 

justice and reconciliation, it proposed an integrated approach: national courts, traditional justice 

mechanisms in Sudan, and a hybrid court. Economic and social justice in the form of victim 

compensation was equally proposed. However, very little has been achieved from these proposals, 

mainly due to the problem of the immunity of state officials acting in their official capacities. Dr. van 

der Mei  favoured the establishment of a hybrid court which, if set up correctly, would be a great 

initiative especially because it would tackle the lack of trust Darfuris would otherwise have in their 

national judiciary, while also combining national and international elements of justice. 
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Desmond Davies remarked that since the Darfur issue hit the headlines, the matter has proven in 

many ways controversial. He observed that the problems going on in Darfur only gained prominence 

recently, when former US Secretary of State Colin Powell named it genocide, although the fighting had 

ōŜŜƴ ƻƴƎƻƛƴƎ ǎƛƴŎŜ ǘƘŜ мфулΩǎ ŀƴŘ ƴƻ ƻƴŜ ǎŜŜƳŜŘ ǘƻ ōƻǘƘŜǊ ƳǳŎƘ ŀōƻǳǘ ƛǘΦ IƻǿŜǾŜǊΣ ƭŀǘŜǊ ƻƴ tƻǿŜƭl 

himself cast doubts on the appropriateness of categorizing as genocide the situation in Darfur; as well, 

the ICC judges were reluctant to include genocide in the arrest warrant against Al-Bashir.  

Mr. Davies went on to analyze the solution that the Mbeki report is suggesting: a hybrid court and a 

truth and reconciliation commission. He insisted on the question if such courts can indeed deliver 

justice, pointing at the controversies surrounding other similar hybrid courts, such as the Special Court 

for Sierra Leone (SCSR), underlining that for the many people in Sierra Leone the process did not 

deliver real and thorough justice, but a selective justice, one marred as well by what many saw as 

unfair procedures. In light of such criticism, many regard a hybrid court as not a viable alternative to 

the ICC. He observed that if the African Union had been robust in dealing with impunity in the 

continent, we would not have had to convene the present meeting. The AU has apparently placed 

great emphasis on human security as opposed to state or regime security. However, the apparent 

problem is that African leaders are not keen on outside intervention when they are themselves 

violating human rights standards. One core ƳŀǘǘŜǊ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ !¦Ωǎ ǊŜǎǇƻƴǎŜǎ ǘƻ ŎǊƛǎŜǎ ƛƴ ǘƘŜ 

region is the form and effectiveness of humanitarian intervention; designing the proper mechanisms 

for intervention would enable the African Union to better deal with impunity on the African continent. 
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Dr. Nomsa Mbere valued the opportunity brought by the conference to listen to African voices 

bringing their perspectives, as well as to the ICC, expressing its views. She pointed that dialogue is 

the only way forward, because this is how solutions can be reached to the challenges we face. In 

wrapping up the main ideas expressed by the panelists, she emphasized a few questions: whether 

hybrid courts can indeed deliver justice; if there is any room for truth and reconciliation in all the 

process, and whether and how we can make sure that the African Union gets its act together to 

guarantee justice for the African people. Dr. Mbere finally expressed the certainty that the African 

people do indeed want justice, but was unsure whether African leaders are pursuing the same goal. 

The panelists concluded by shedding light on the fact that justice is not only about prosecuting, but 

about compensating victims, about creating decent living conditions, and about reconciliation. 
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Cƛƴŀƭ tƭŜƴŀǊȅΥ {ŜǘǘƛƴƎ !ŦǊƛŎŀΩǎ LƴǘŜǊƴŀǘƛƻƴŀƭ WǳǎǘƛŎŜ !ƎŜƴŘŀ 

Chair: Justice Dunstan Mlambo, Supreme Court of Appeal of South Africa, Chair of the South Africa Legal Aid 

Board, Chair of Governing Council of AFLA 

Simon Meisenberg, Senior Legal Officer, Chambers, Special Court of Sierra Leone 

Dr. Edward Kwakwa, World Intellectual Property Organization, Chair of Steering Committee on a Policy Agenda 

for International Justice, Member of Governing Council of AFLA 

 

                                           

 

Justice Dunstan Mlambo introduced the two speakers and shed light on the ideal role of 

international justice: whether it is only meant to bring about accountability or whether it should take 

a holistic approach, including issues of peace and reconciliation. Also, Justice Mlambo left as an open 

question the matter whether African and international initiatives are genuinely complementing each 

other. 
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Simon Meisenberg concluded that Africa is finally awakening itself to the realities of international 

criminal justice, and should not see itself as a target, as it is clearly part of the ICC, so a full and willing 

participant. Even if Africa would seemingly be a specific target of the ICC, that he said is not so much 

of a problem, since justice is being done to the victims which is always a welcome development. 

However, as the court cannot handle all the ones responsible, it is of utmost importance to avoid an 

impunity gap through other justice mechanisms. 

 

 

 
 

Dr. Edward Kwakwa also offered a review of the ideas presented throughout the day. He mentioned 

that Africa is clearly not against international criminal justice or against the ICC, but it has shown 

itself as a full participant in the international justice system, which is demonstrated by the fact that it 

is the largest participant by region. He observed that international justice is universal in theory, but in 

practice, in its implementation it still has to deal with many challenges. Further on, he emphasized 

the importance of dealing with the loopholes in the ICC statute so as to improve the effectiveness, 

fairness and credibility of the court. He stressed that we need to come up with new legal codes that 

would adjust the procedures employed to the realities on the ground. Dr. Kwakwa finally brought 

into discussion the interface between peace and justice and the setbacks that emerge while trying to 

achieve both.  

 

 

After one full day of intense discussions, the event was brought to an end with a networking 

reception, during which participants got to know each other better and shared experiences and 

views on the topic of the conference and on their broader fields of expertise. 
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Africa Legal Aid (AFLA)  

 

Africa Legal Aid is Pan-African human rights NGO devoted to promoting and protecting individual and 

collective rights throughout Africa and to challenging the impunity of gross human rights violators. 

AFLA provides leadership and support to key institutions and organizations working for the respect 

and recognition of human rights.  

 

AFLA has close working relations with the International Criminal Court (ICC), the International 

Criminal Tribunal for Rwanda (ICTR), the African Commission on Human and Peoples' Rights (ACHPR), 

the African Court on Human and Peoples' Rights (ACHPR), and the recently established War Crimes 

Division of the High Court of Uganda (WCD). AFLA has offices in Accra (Headquarters), The Hague, 

and Pretoria. 

 

Activities: 

 

ω   Promoting and protecting individual and collective rights throughout Africa  

ω   Challenging impunity for gross and systematic human rights violations 

ω   Providing leadership and support to key institutions and organizations working for the respect and 

recognition of human rights.  

ω   Promoting and advocating for a comprehensive human rights jurisprudence for Africa 

 

Distinctions: 

 

ω  Special consultative status with the Economic and Social Council of the United Nations 

ω Observer Status with the African Commission on Human and People's Rights 

ω    Observer Status with the United Nations International Criminal Tribunal for Rwanda 

 

Tools: 

 

The tools AFLA uses to achieve its goals include capacity-building training programs, research and 

analysis, media outreach, publications, selected and targeted legal assistance at national, regional 

and international levels, and a human rights and international justice website. 

 

Resources: 

 

1. The AFLA Quarterly 

2. AFLA Book Series 

3. The Cairo-Arusha Principles on Universal Jurisdiction in Respect of Gross Human Rights Offences: 

An African Perspective 

4. E-Reporter on Africa and International Justice 

 

 


